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' IMPARTIALLY CONSIDERED, 


Abftratedly from the Man or Crime; but only as to the | 
Law, in regard to the Judge's Charge to the Grand 

; = ; the Evidence of Anatomiſts, Phyiicians, Sur- 

1 Seons, and Apothecaries, reſpecting the Body of the 
+ late Sir Theodofiur Edward Allefley Boughton being poi- 


_ foned; and to the Judge's Charge to the Petit Jury, 
2 - on a the * of he . as to that Fat; 
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PREFACE 


IME ſpirit of the Law of England, is 

Jin no part of it, more to be admired, 
thani in this ; that whenever mankind ap- 
Pear unfairly prejudiced againſt a priſoner, 
charged with an enormous offence (and ; 

| the law conſiders every intimation of 

guilt previous to trial, as ſuch a prej judic 

in * caſe, it becomes the peculiar duty 

of the judge (che law having appointed the 
judges of council for priſoners in a// caſes) 

| to prevent ſuch improper influence taking 

effect on the jury, and all evidence but = 

legal, being laid before them; and in that  _ Þ 
caſe 00, it alſo becomes equally the duty - | 


A 


of the jury, not to rely, even on Ig evi 
dence, if the ſame leaves the leaſt doubt 
in their minds, of the guilt of ſuch an 


1 1 


In the treating this ſubject, there is no 
deſign to miſlead the reader; for nothing 
material is inſerted, unſupported by autho- 
rity, and that too generally in the very 
words of the author cited ; in order that 
* reader 3 make his own concluſions, 


” It is hoped, tha the ets will be 
1 to be given with all due deference 


tothe profeſſion, eſpecially to that particu- 


lar, whoſe judicial conduct occaſioned the 
publication of theſe ſheets; and alſo with 
2 and good manners, thecenſure of 
reſpectable a character demands; and as 


*«. * 


e remarks are taken from ju 


oy 


ers, or from inferences, which oonlecuonnty = 
and fairly reſult from them; if they ſhould 
ſeem rather ſevere, the reader will be 
pleaſed to recollect, that they are obſer- 
vations drawn from the law and conſtitu- 
tion, or from the opinions of the moſt 
eminent lawyers thereon ; and not conſider 

| e 7 
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them as the mere remarks of the writer, 
who is only the tranſcriber of them. 


The remarker truſts, that his own 
language will be deemed decent, and 
ſuch as ery reader hath a right to 
expect from a public writer, diſcuſſing 

a moſt important queſtion of law, for the 
judgment of the learned in that ſcience ; 

and therefore, if any unguarded expreſſions 
ſhould however happen to have eſcaped his 
pen, in the courſe of his obſervations; yet, 

if they do not appear to have ariſen from 
a a malevolent intention to abuſe or offend, 
but rather from honeſt indignation; he flatters 
himſelf, they will claim the favourable can- 
dor of the experienced reader, whenever 
ſuch indulgence may ſeem neceflary, 


4 
To conclude in the words of dene, 
„ Si me erraſſe deprebenderis, in viam 
revoca; et ducem ſeguar manibus pedi- 8 
e buſque.” 15 e A 
If you find me ſtraying, put me but | 
in the right way, and I will follow the 


guide upon all fours,” 15 
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N. B. The reader is deſired to ev, 
that the abbreviations GuRn.and BLANCH, 
ſo often repeated in the text and notes, 
: refer to Jon DonELLAN's Trial, taken in 


| ſhort hand by J- Gunney — W. N 
CHARD, 
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JOHN DONELLAM, Esuinr, 


Ee. Sc. 


tion; perhaps now, ſober, cool, and diſ- 
paſſionate reaſoning may again have its 
weight, with the generality of readers; 
eſpecially when they are informed, that 


they will not here find any abuſe, though 
much cenſure, of the Judge, who pre- 
ſided at that proſecution; and though 
the author cannot admit, as a lawyer, 


Bongſt indignition at the enormity of an 
offence, or youth, or inexperience, in ex- 


cuſe, much leſs in juſtification of a judi- 
e B+ — 


/ 


s the ultimate ſentence of vindic- 
tive juſtice hath reached, and been 
actually executed, on the late unhappy 
object of public reſentment and deteſta- 


Big 


cial character, ſtretching the line of his 
authority, beyond the boundary pre- 
ſcribed by the law and conſtitution, in 
order that it may reach a ſuppoſed 
_ offender ; yet the Judge is totally excul- 
pated from all ſuſpicion of finiſter mo- 
tives, or want of integrity, as 4 private 
individual: for his conduct on the 
bench, and that IP is rhe ſubject of the | 
enſuing ſheets. 
This pamphlet is profeſiealy wrote; 
that priſoners may not in future be pre- 
judiced in their trials, merely from the 
enormity of their ſuppoſed offences, and 
from the fallacious rumours of popular 
(i) report, countetianced by thoſe whoſe 
duty, whoſe office, and whoſe humanity, 
ought to place them above ſuch partial 
and unadviſed proceedings. — 
I always conſidered the mal-admini- 
ſtration of juſtice in a land of liberty, worſe 
than the non-exiſtence of it, in a land 
of ſlavery; and therefore am extremely 
anxious to reprobate it, whenever I ob- 


ſerve the exerciſe of ſuch judicial (2) diſcre 


(2x) See poſt, fol. 20, 37. 
(2) See poſt, fol. 35. n. 1 
— = Lion, 


F % © 
Hon, eſpecially in a criminal juriſdiction 
and that too for a capital offence. 


That the late Captain Donellan expe- 


rienced the exerciſe of ſuch judicial diſ- 
cretion, ſeems to me beyond all diſpute ; 
for that part of the laws of England, which 


regards criminal proſecutions, for capital 


offences, is a law of (1) mercy ; there- 
fore, when a man is indicted at the king's 
ſuit, the king intendeth nothing but juſ- 
tice with favour; for which reaſon the 
king will be contented, that his juſtices 
ſhall help the offender, according to truth, 


as far as reaſon and juſtice may (2) allow; 


fo that it is 7he duty of the judge to be of 
council for the priſoner, according to the 
very benevolent/adage of the law of Eng- 


land to that effect; which, indeed, his 


probity, aſſiſted by his experience and Hu- 


manity, ought to induce him to be, had 
not the wiſdom and tenderneſs of the law, 


allowed fo reaſonable and fo — (3) 
an n indulgence. | 


(1) 2 Bulfir, 147. 2 Inſt. 315. 
(2) Doct. & Stud. b. ii. c. 48. 
(3) See our remarks on this judge' 5 charge to the 


petit jury, poſt, 38. SH 
82 


For, 


64+ 


For, conſider the lamentable ſituation of 
the unfortunate priſoner ; conſider him 
labouring under the weight of a capital 
charge, weakened by long impriſonment, 
diſtracted by apprehenſions, though, per- 
haps innocent, and always ſo eſteemed by 
law, till fully and fairly convicted by 
twenty-four jurymen; diſtreſſed by the 
tears of his family, checked by conſcious 
ignorance, and diſconcerted by the aw- 
ful novelty of his ſituation ; and in the 
ſtate of mind, conſequent thereto, ſingly 
expoſed to the united and unreſtrained 
proſecution of learned men, habituated 
to public ſpeaking, and, in the words 
of a very ancient (1) author, “ ſkilled 
in the arts of forwarding and defending a 
cauſe, by the rules of law, and cuſtoms of 
the realm. 

Conjider the diſadvantages fuck a pri- 
ſoner is ſubject to, even though the judge 
ſhould happen to be willing, and actually 


(1) © Gents ne ſachent my comunement touts | 
les exceptions que valent in reſponſe, ſont countors 
neceſſaires, que ſachent les cauſes avancer et defendte ; 
par les rules del ley, & les uſages del realme.“ 

Myrror. c. 3. de . 


become 


1 1 


become his council — for as he is ignorant 


of the minute circumſtances of the fact in 


| queſtion ; as he knows not the characters of 
the witneſſes, and cannot ſtop the trial to 


receive private inſtructions from the pri- 


ſoner; how can the judge, though ever ſo 
ſtrenuous an advocate for the priſoner, ex- 


poſe or refute their prevarication? 


The judge, in this character, is to ſee 
that the indictment be good and ſuffi- 
cient in point of law . the proceed- | 
| ings regular, the evidence (2) legal, and 

ſuch as fully proves the point in iſſue; 

and that nothing be urged againſt the 

N priſoner contrary to law and (3) right; 

in order that juſtice be done the party; 
(4) otherwiſe the court might, by their 
_ erroneous judgment, attaint the priſoner 


( 5) unjuſtly. 
To this purpoſe, I have a tale to relate, 
; from the frory book of old Coke. 


8 (1) Tak; 29, 137. 


(2) Hawk. Pl. Cr. 400. ect. 2 4Blak Com. 353. 


(3) 3 Inſt. 29. 
(4) 2 Bulſtr. 147. 


(5) 3 Inft. 137. 
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L 85 
In the reign of Queen Elizabeth, webe 
lived at Nerocaſlle upon Tyne, in the 


county of Northumberland, two gentle- 
men of fortune; one of whom, (Ridley by 
: name) though he had been married ſeve- 


ral years, had no children; this family cir- 
cumſtance he lamented very much to hig 
friend /Vaux by name Fr whereupon he told 


him he knew of a medicine that would 


have the happy « effect he deſired, for that it 


would enable him to get an heir to his 
; eſtate. Elated with that pleaſing fatis- 
faction, he preſſed his friend to procure 


him the means of perpetuating his family, 5 


as ſoon as poſſible; which the friend readily 
did, and Ridley as readily, relying on the 


ſincerity of Vaux, and on the efficacy of the 


medicine, took it ; but, alas! he immedi- 15 
ately diſcovered the treachery of his friend, 


and that he ſolely intended his death, for 
inſtantly upon ſwallowing the draught, he 


unhappily experienced the fatal effects of 
it, for it proved to be mixed with cantha- 


rides ; whereupon Ridley languiſhed three 


hours, and then expired. 


Vaux was tried for this horrid murder, 


at the aſſizes; and being convicted, was 


5 Wo called 


TT 


called upon, to know if he had any thing 
to ſay, why judgment of death ſhould not 
paſs againſt him; upon which occaſion he 
; alledged, that the indictment, whereon the 
jury had given their verdict, was inſuf- 
ficient in point of law; whereupon judg- 
ment was reſpited, and the indictment re- 
moved into the court of King's Bench; 
where the matter of inſufficiency appeared 
to be this; that it was not expreſsly al- 
leged in the indictment, that the faid 


Ridley took and drank the ſaid poiſon, for 


the indictment ran thus, as to that fact: 


e aforeſaid Ridley being ignorant, 
that the draught aforeſaid was infected 
with poiſon, but relying on the afore- 
faid perſuaſion of the ſaid Faux, took 


and drank, whereby, &c.” fo that it does 


not appear what Ridley drank, for the 
*& words poiſon aforeſaid, and the words 


« whereby the aboveſaid Ridley immedi- 


ately after the taking of the poiſon afore- 
ſaid, to imply (1) the taking of poiſon, | 


are not { ufficient to maintain the indictment; 
| B 4 and 


(1) This caſe 3s a by as celebrated Lot 
Chancellor Somers, (if he is the real author, as he is 
| reported 
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4 of N opinion was the whole 
caurt, and therefore they diſeharged the 
ſaid Vaux of the ſaid indictment for the 
ſaid felony and . for the reaſon 
aforeſaid. 
me fan of the court of King's 
Bench were at that time Sir Chrijlopher 
Wray, Sir Thomas Gawdie, fohn Clench, 
and Edward Fenner; judges, without any | 
Imputation to the preſent bench, as able, | 

as upright, and as humane, as any that ever 

fat in Weſtminſter Hall; and the indict- 

= ment in queſtion was quaſhed by them 

= folely i in their judicial character, of N 1 

= for the priſoner. — 
I bold every public wilter as extent ; 

N in ſuppreſſing the truth, as in alledging a 


reported to be, of The Security of Engliſhmen's 
Lives, or the Truſt, Power, and Duty of the GRAN 
JvxlEs of England, explained according to the Fun- 
damentals of the Engliſn Government, and the Becla- 
fations of the ſame, made in Parliament, by many 
Statutes”) if, I ſay, this pamphlet was wrote by his 
Lordſhip, the caſe is cited by him, in order to ſupport 
his aſſertion, that exactneſs is not only required in the 
ſubſtance of crimes, but in the circumſtances ; and 
that any doubtfulneſs or uncertainty in them, makes 
the indictment, and all proceedings upon it by the 
petit Jury, inſufficient and void, 


OY —— - + __ — 
. oor EY EAA er WAR, 


F ͤ ̃ OnEN 
x 2 5 


falſhocd : 


_ 2 Sr 
Fs ar RE — 
- — — 


falſhood : the reader therefore is to learn, 
that the indictment was only quaſbed; for 


the proſecution proceeded, and the priſoner 


was again arraigned upon a freſh indict- 
ment, condemned, and executed. _ 

The ſtudent is alſo informed, that the 
whole cpurt unanimouſly reſolved, That 


T. Auter fois acquite, or con vick, is not 


3 pleadable to a vicious indictment. 


2. That the procurer of poiſon is prin- 
cipal, though Went when (1) admi- 


: niſtered. 


| Nothing but a ſtrict ieee to the 
5 "a of the land, could have induced the 
court to have granted ſuch a miſcreant an 


hour of exiſtence. 
In caſes of life, the evidence to count 


the priſoner ſhould be fo manifeſt, as 
not to be poſſible for council (2) to contra- 


dict it, in the opinion of Lord (3) Coke; 
and on the trial of Lord Cornwallis for mur- 


der, in the court of the Lord High SteW= 


(2) The reaſons of the court, for the above reſolu- 
tions, may be ſeen, in 4 Rep. 44, 45+ 

(2) But it hath been thought too dangerous an 
experiment, ta let an advocate try, whether he could 
contradict it, or not. 4. Black, Com. 349+ n. 


(3) 3 Inſt, 29+ 137: 
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10 N 
ard, Earl n who preſided, told the 


Lords, that (1) the evidence by which a pri- 5 
ſoner was condemned, ſhould be ſo very eyi- 


dent and clear, that all the council in the 


world ſhould not be able to anſwer it; for 


theſe reaſons a priſoner is denied (2) council 


upon his trial for any capital (3) offence, 


except (4) upon indictments, and ( 5) upon ; 
impeachments for (6) treaſon. 


It is a maxim of the Laus of England 


that a judge can know nothing as a judge, 
but what he as (7) FRO 55 that 1 is 


ta 
Gy St. Tri. * 726. 1 
(2) 4 Black. Com. 349, 350. 
(3) Doct. and Stud. 282. 

(4) Stat. 7 W. iii. chap. 3. 
(5) Stat. 20 Geo. ii. chap. 30. 


(66) Foſt. Cr. Law. 228. 231, 232. 


(7) Nil refert quid notat Judex, fs non notat PETE 
Judicii, [St. Tri. v. 96. vi. 405. See 3 Bulſtr. 115.] 


"Foils ſecundum allegata et probata. 11 Hen. iv. 72. 


Dy. 12, for men's lives and properties are to be 
tried and determined ſecundum allegata et probata; 


and the proof in ſuch caſes muſt be legal proof, St. 


Tri. vi. 40 5 By our law, a judge cannot go accord- 
ing to his own private opinion; but muſt be governed 
by the evidence given before him in court; judex bonus 


nibil ex arbitrio ſuo faciat, nec propoſito domeſtic volun- 


tatis, ſed Juxta leges et jura pronunciet.” 7 Rep. 27. 
for if men's rights and liberties were to be determin- 


ed 


18 


to 7 according to the allegations ook 
proofs; and this invariable rule is adopted 
in courts of juſtice, eſpecially i in thoſe of 
criminal juriſdiction, for capital offences; 
and therefore, though as a private indivi- 


ed by private opinion, how precarious would the lives 
and eftates of Engliſhmen be | the moſt innocent man 
could not be ſafe, the wiſe man could not foreſee 
where it would end; and England muſt no longer 1 


boaſt the excellency of her conſtitution. St, Tr. vi. 
405. And every Lawyer, at all converſant in that 


ſcience, knows, that if a record ſuggeſts the death 


of a party, a court of juſtice will not admit his per- 


ſonal appearance to contradict ſuch a ſolemn ſuggeſ- 


tion. Again, can it be forgot, by the profeſſion at 
leaſt, that the Preſident of the court of King s Bench 


told Mr. Wilkes, on his appeaxing in court in or- 
der to ſuperſede his outlawry, that though he was 
well acquainted with him, as Lord Mansfield, he 
new nothing of him, as Chief Fuſtice. I adduce theſe 
inſtances to ſhew, that my diſtinction between a 


Judge and juryman, in their Hcial, and in their na- 


tural capacities, is not a newly- broached doctrine in 
2 eJtmin/ter-Hall ; and therefore, that the evidence 


in a court of juſtice muſt be legal, that is, ſuch as 
convinces Mr, JusTIcE Huller, and not merely 
Francis Buller, ESqQuiRE ; ſuch as convinces a JURY- 
MAN, and not merely an inhabitant of the neighbour- 
hood I cannot name a juryman, as I have the judge, 
becauſe they are not named in the trial, either by 
Gurney, or Blanchard. . 15 
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dual, I may be well ſatisfied in my owg, 


mind, that a priſoner is guilty of tho 

crime laid to his charge; yet, unleſs irre- 
fragable evidence, and ſuch as the law as 
well as juſtice requires, is produced to me, 


in the character of judge, or juryman, I 
cannot, conſiſtent with my cath of office, 


in either of thoſe capacities, . the 


evidence. 


In the arguments and debates in the 


Commons, reſpecting the propriety of at- 
tainting Sir John Fenwick, by bill, of 
high treaſon, a member of the houſe de- | 
livered himſelf thus: In (1) this mat- 
ter 1 look upon myſelf to be a Judge, and 2M 
therefore I will, in this caſe, as in all 


others, go according to the dictates of my 
own conſcience ; I muſt be ſaved by my 


own faith, and never will pin my faith 


upon another man's ſleeve: perhaps it 


may be a weakneſs in my nature, that I 
am very tender in the matter of blood, but 


I hope gentlemen will not be in ſo much 


| haſte to commit the bill, for de morte ho- 


(2) See << Proceedings againſt Sir Jobn Fenwick, 


Baronet, upon a Bill of attainder, for high treaſon, 
in St. Tri. v. Ne. 


1 #3 
1 


=  - FRY 
minis nulla eft cunctatio longa : a gentleman 
below ſaid, the other day, it was poſſible, 


in his own private opinion, he might be- 
lieve the priſoner guilty ; and ſome no- 
tice was taken of thoſe words; but 1 
would put a caſe, for argument ſake, and 
would have it taken no otherwiſe ; and I 


would go a little further than that ho- 


nourable gentleman, and ſuppoſe that 1 
knew, of my own private knowledge, that 


Sir John Fenwick was guilty, yet, with 
humble ſubmiſſion, as 4 fudge, I do not 
think it ought to weigh one way or ano- 
ther with me; and will give you my rea- 
ſon for it; for, as a judge, I am to go ac- 
cording to my judicial knowledge, and 
not according to my private Knowledge.” 
It puts me in mind of a caſe in Hen, IV's 
reign : | 
To men travelled together, and one 
killed the other, and the judge ſaw it; 
afterwards that judge went the ſame cir- 


cuit, and an innocent man came to be tried 
before him for it; and yet the judge, in 


that caſe, was obliged to go according to 


his judicial knowledge. All the judge 


— do (be man being found guilty) in 
that 


—_ 
- * 


_ 


— ö 
\ ; 9 
"4 | 
{ h I ] | "M 


that caſe, fays the (1) book, was, to fe- 


ſpite the judgment and execution, and to 


make application to the king, for the 
poor man's pardon.” 


ai Fabo: (a) Howle, in /anfirer- to 
* above, obſerved, It is ſaid, though | 


a judge do think in his conſcience, a per- 


ſon guilty, yet he ought not to make uſe 


of that private knowledge; and a caſe was 
quoted out of Hen. IV. but I think that 
judge might have behaved himſelf ſome- 
8 thing better than he did; and I am ſure, 
now he would be blamed. I do not fay, 
that 2 judge upon his private knowledge 
_ ought to judge; he ought not; but if a judge 
upon the bench knows any thing, where= 


by a priſoner might be acquitted or con- 


(1) * $i home ſoit convict de homicide, lin le judge 


die ſons conuſans demeſne, conus que il n'eſt culpable, 

mes auter eſi; il doit reſpiter le judgment, et faire re- 
lation al roy del matter, d'obtainer ſon grace. Nel vide 
7 Hen. IV. 41 a,” 


(2) He was appointed Solicitor General at the Revo- 


| W and is the reputed author of ** Engliſhmen's 


Right ; a Dialogue between a Barriſter at Law anda 
Juryman,” Fm Wor. Bibl. Leg.] and alſo of Re- 
marks on ſome Trials for Treaſon, in the Reign of 


King Charles the Second. See St. Tri. i iv. 165. 


victed 


; F 
victed (not generally known) then I do 
ſay, he ought to be called from the place 
where he ſat, and go to the bar, and give 
evidence of his knowledge; and ſo the 
judge in Hen. IV's time ought to have 
done, and not to have ſuffered the prifo- - 
ner to have been convicted, and then get 
a pardon for him; for a pardon will not 
always do the buſineſs, for there may be 
a forfeiture that the "OO $ nega doth. 
not (1) reſtore.” 
With great defence to ſo relpectable Te 
authority as Mr. Solicitor General, Sir 
FJobn Hawles, I take leave to contend, in 
ſupport of the opinion of the private (2) 
member of parliament, that the judge in 
Hen. IV's time could not have acted _. 
otherwiſe than he did, at leaſt in his then 
judicial character; becauſe, had he left the 
bench, he could not (3) have returned to 


(1) St. Tri. v. 3 rr ont | 

(2) Mr. Newport. I mean private, as not hav- 1 
ing any judicial poſt. = || 

(3) On the trial of Colonel Hacker, one of the 
al Mr. Secretary Morris and Lord Anſley, 
two of the Commiſſioners, came off from the bench, 
and gave evidence, but did not go up to the bench 
Wow, during that trial, Kel. 12. St. Tri. ii. 384. 
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it, after giving his evidence; which, in my 
moſt humble opinion, would have been 
attended with greater inconveniences, than 


the priſoner could poſſibly experience 
from a defective pardon; they are too ob- 


vious to be pointed out to a lawyer. 


Though the excellency of our laws, 
ing chiefly in the above-mentioned 
particulars, has made them deſervedly ad- 
' mired, and us envied, in every part of the 
globe; ; yet, to the diſgrace of the due ad- 
miniſtration of them, the judicial hiſtory 
of this country affords inſtances of judges, 
| Who have been ſo weak or corrupt, as to 
— ſubſtitute a probable for a neceſſary conſe- 
quence, and to enforce it to a jury of life 
and death, as ſufficient evidence to convict. 
perſons of capital offences. 
To this purpoſe, I have another tale to 
relate from the ſame ſtory book of old 
(1) Coke, that happened in his time; of 


an uncle who beat his niece, that had an 


eſtate which, on her death, would deſcend 


to him. The girl was heard to cry, good 


uncle do not kill me; after which ſhe ran 


( 1). 3 Inſt. 232. It is rather remarkable, that the 


. Caſe alluded to, happened at WARWICK aſſizes. 


away, 


1 
away, and concealed herſelf ſome few 
miles from London : the girl being miſſ- 
ing, and the neighbours remembring the 
cry of the girl; and racing it to the proba- 


bility, that the uncle might be induced, for 


his advantage, to murder his niece, appre- 
hended him; and he was indicted for it at 
the ſeſſions; but the judges being diſſatis- 
fied with the evidence, by reaſon of the 


body of the ſuppoſed murdered girl not 


appearing, the uncle ſaying ſhe was run 
away, they gave him time to the next ſeſ- 
ſions to find her out; which he not being 
able to do, thought to defend himſelf by 


1 producing another girl, very like his own 7 
niece; which he did accordingly ; and be- 


ing detected, it increaſed the ſuſpicion, 


and by inferences from all theſe circum- 


ſtances, he was convicted; and afterwards 


executed. Some years after which the girl 
— 1 appeared, and elaimed her eſtate again. 
| To adduce another inſtance. Three (1) 


priſoners were convicted for the murder of 


| a perſon abſent, but not dead, barely by in- 
ferences upon the evidence of fooliſb words 


(1 ) St. | Tri. iv. 204. 
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and aftions ; but the judge (1) before 
whom the priſoners were tried, was ſo un- 


"8:1 


fatisfhed in the matter, becauſe the body 


of the perſon ſuppoſed to be murdered 


was not to be found, that he reprieved 


the perſons condemned: yet, in a circuit 


afterwards, a certain unwary (2) judge, 
without enquiring into the reaſon of the 


reprieve, ordered execution, and the pri- 


ſoners to be hanged in chains, which was 
done accordingly; and afterwards, to his 


reproach, the perſon ſuppoſed to be mur- 
3 dered, appeared (3) alive. 


From the above alarming and fatal i in- 


ſtances of innocent perſons being con- 
victed on circumſtantial evidence, it ap- 
pears how dangerous and unwarrantable it 
is for a judge, in capital matters, to con- 
ſider and enforce, as full proef, the evi- 


dence of probabilities; for though ever fo 
probable, ſuch evidence is but preſumptive 
after all, and men are not to be hanged. 


_ (1) Sir Chriſtopher Turner, Knight, one of the Ba- 


rons of the Exchequer. St. Tri. x. Ap. 29, n. 


(2) Sir Robert Hyde, Knight, Lord Chief Juſtice 


of England. St. Tri. x. Ap. 29. n. 


(3) St. Tri, iv. 204. R. Ap. 29. n. 
5 eg on 
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on preſumption (1 8 ); and therefore judges 


(fays Lord (2) Coke) in cafes of life, are 


not to judge too haſtily | upon bare pre 
ſumption; and we may add, that juries 
more eſpecially are not to be ſo directed to 


adjudge by the bench. 


I will now proceed to weigh the charges 
alluded to, againſt the late Captain Donel= 


lan, in the true ſcales of infallible juſ- 


tice. 


by profeſſion, be thereby much better 


able to determine, on the pioptiery of the 


following remarks. 


Tn the month of Auguſt, 1780, the late 


sir 7 heodefius Edward Alleſley Boughton, 


0 So ſaid by that celebrated character, the late 
Lord Chief Baron Gilbert, on a trial before him of a 
poor man charged with ſtealing a filver tankard, on 


the preſumption that he ftole it, becauſe he was in 


poſſeſſion of it; the prifoner alleging that he found 


it, and there not appearing any owner of it to the 


court, his Lordſhip directed the jury to acquit him 
(adding the above obſervation ;) which m did ac- 


cordingly. See 8 Mod. 248. 
(2) 3Inft. 232. 
8 C2 of 
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Having already g given the reader a pre- 
vious lecture on its unerring rules, he will, 
though he happens not to be a lawyer 


— 


20 3 
of Lawford Hall in the county of Mar- 


8 wick, Baronet, departed this life; and af- 


ter every ſolemnity was prepared for per- 
forming the funereal rites on that. melan- 


choly occaſion ; Captain Donellan received 


a written intimation” from Sir William 


Wheeler, Baronet (guardian to the de- 


ceaſed) that the country was alarmed, 


from a ſuſpicion, that the deceaſed died of 


poiſon, adminiſtered either accidentally or 
 defignedly; whereupon the coroner: ſum- 
moned a jury to take an inquiſition on a 


view of the body of the deceaſed, reſpect- 


ing the cauſe of his death; and upon the = 


examination of witneſſes, the jury gave 


their verdict, that the deceaſed was poi- 
ſoned by Captain Donellan ; and in conſe- 


quence of ſuch finding, the Captain was 


committed to — on the coroner's war- 
rant. 


Though the inquiry (if not the com- 


mitment) aroſe from the fallacious rumour 
of common (1) fame, and popular report; 


and 


(1) Common fame was never allowed to be a guide 

in judicial proceedings, or to condemn any man in 
any criminal caſe whatſoever ; for even when the 
Commons, 


w_ 


| 16 
5 ab though manking 1 in general, and that 
part of the country in particular by which 


the priſoner was to be tried for his life, were 


moſt unjuſtifiably prejudiced, at that time, 


againſt the priſoner, Captain Donellan ; yet 


one of the juſtices of aſſize, inſtead of en- 


deavouring to remove the unjuſt influence, 


ſuch common fame was likely to have on 


| | the jurors, (1) who, though honeſt and | 


inclinable to mercy, though the neigh- 


bours and the equals of the priſoner, 7 
though choſen in ſome meaſure by him- 


felf, though ſuperior to all ſuſpicion, yet, 


perhaps, they might be uliterate (2); how-. 
ever, at all events, they were but men, 


Commons, in the caſe of the Duke of Buckingham, 
1 Car. I. had declared, that common fame was a goad 
ground of inquiry, it was complained of, and the 

Commons afterwards receded from it., vi, 414. 


( 1) See Eden's * Principles 0 of Penal Laws” I 56, 


157. 


(2) Itis bs. that though Donellan's trial was 


a cauſe of ſo great a length ¶ Gurn. 52. Blanch. 137. 


— the ſame beginning at half after ſeven in the morn- | 
ing, and not ending till near half an hour after fix in 
the afternoon, [Gurn. 57.] almoſt eleven hours; and 


though the trial conſiſted of ſuch a variety of circum- 


ances, [Gurn. 52. Blanch. 137.]—the jury took only | 


nine minutes, in going out, conſulting on their ver- 
dict, and in returning. See Gurn. 57 
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and therefore liable to be hurried away by 
their opinion of the integrity, eloquence, 


and abilities of the judge. 
The judge was pleaſed to expreſs him- 


{elf in his charge to the grand jury, on 
_that awful occaſion, to the following ef. 
fect, as to the trial in queſtion, 


Paſſages extracted from the Fudge' s Charge 


to the Grand fry, „ with Judicial Remarks 


thereon. : 


2 Amongſt the heavy liſt of crimes in 


your calendar, I find ſome in particular 
| which require no inconſiderable attention; 
and the firſt of (1) conſequence which 


ſtands in the liſt, is ſuch as may depend 
on circumſtances only ; it is a crime of ſo 
peculiar a nature, that it is generally com- 
mitted with the greateſt ſecreſy, and over 


which the offender always makes uſe of 
every art and cunning to throw a veil. It 


(1) Of fo much conſequence, that though the 


judge informs the jury, that the calendar for War- 
wick was extremely loaded indeed, for that it con- 

| tained a longer and heavier liſt of crimes than he had 
found charged in the calendars of ſeven counties,” 


yet this one crime only, and the ſuppoſed perpetrator 
of it, takes up more than two-thirds of the whole 


charge. 
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* * 
= ih your duty, gentlemen; to thtos off this 
veil, and ſift the buſineſs to the bottom. 
You are not to expect (1) ve proofs in a 
work of darkneſs; you are to collect the truth. 
from circumſtances, and little collateral fucks, 
which, taken fingly, afford no proof, yet, put 
together, ſo tally with and confirm each other, 
| that they are as ſtrong and convincing evi- 
dence as fatts that appear m the broad for of 
day. 
In this caſe, gentlemen, you will hive = 
two objects to conſider : firſt, whether tb 
deceaſed did die of poiſon ; ſecondly, wage - 


ther the perſon ſuſpected did aſſiſt in admi- = 
niſtring that poiſon ? With reſpet to 
the firſt of theſe conſiderations, you ill, 


no doubt, hear the ſentiments of thoſe who 
re filled in the nature and effetts of poi- 
en; which is of various ſorts, and moſt 
ſubtle in its operation: from the infor- 
mation of ſuch perſons, you will be able 
to form an opinion upon the effects which 
different poiſons have on different per- 
ſons; and alſo of the ſame effects the 


CO 
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ſame poiſons have on perſons of diffe- 19 f 
rent habits and conſtitutions ; but in this 1 


enquiry, gentlemen, the opinions of Such per- 
(1) See St, Tr. i, 352. 


% F 


„ N 
ns i are hot to controul, they are only t0 4 
your determination; and, if you ſhould per cetve 
_ that they di Jagree, you will then find it neceſ- 
: Joy to enquire whether any, and what, means 
were uſed to ſecrete any circumſtance that 
might lead to more certain evidence. It will 
alſo be proper for you to enquire into the 


ſtate of health in which the deceaſed had 


been, previous to and at the time of this 
unfortunate affair; whether he was well 
or indiſpoſed; and if indiſpoſed, what me- 
dicines 1 were PEO for him, and by 
 qobom?- . 8 8 
5 There are caſes, in which, a man may. 
be an hundred miles off, and give poiſon to an- 
| other to adminiſter to a third. Here the 
_ perſon who admmifters the poiſon, if ignorant ? 
of the aan en ic not guilty ; but the perſon 
Who Hs gave it for that 
purpoſe, N at 1 great 4 Mance, i 
guilty of murder. | 
« J will here mention one caſe, in 
which a perſon gave poiſon to another to 
adminiſter to a third : but the perſon ta 
whom he gave it for that purpoſe, know- 
ing as well as he did, that it was poiſon, 
there it was determined, that the perſon 


who 


T1 


an acceſſary before the fact. 
I I muſt alſo obſerve to you, that i 
an innocent medicine is changed for a noxious 


weir, by ſulſtitution, he who changes it I 
is guilty of murder, if the perſon die. If 


the indictment ſhould ftate, that the de- 


ceaſed died by a particular poiſon, and it 
ſhould appear upon enquiry that he died of 


another (1) ſort of poiſon, I am to inform 
you, that the difference is immaterial, 
with reſpect to the law; it being held ſuf- 


flicient in ſuch caſe, that the deceaſed was 


_ poiſoned. 


If you find he did get his 1 by 
i poiſon, the next caſe is, to conſider who 
gave him that poiſon? Where poiſon is 
knowingly given, and death enſues, it 


is wilful murder; AND ir ONE is PRE“ 
SENT WHEN PQISON IS GIVEN BY ANo- 


THER, HE 18 NOT ACCESSARY, BUT, A 
PRINCIPAL, | 


(1) It appears by the trial, that the indictment 


charges the murder to have been committed by arſe- 
nic, not by laurel water. See the croſs- examination 


of Doctor Rattray therein rather a ſingular pre- 


ſtience this in a judge, whom the law ſuppoſes totally 


4 There 


— of all circumſtances ! 


Who lo gave it, was not a principal, but 


( ws 
Fhere are two ways by which the law 
conſiders a perſon as preſent in ſuch caſes; 
there is an actual, and a conſtructive pre- 
ſence. To be actually preſent, is to be in 
the room with, and within ſight of, the 
perſon, when the poiſon is adminiſtered: 

To be conſtructively preſent, is to be in the 

houſe, Am and man to what 15 

done. 

It is alſo proper to anerk. to you, 

that the crime of murder, by means of 
Poiſon, has ever been conſidered as the 

moſt odious of all crimes, as it is a ſpecies 

of murder of a nature that implies peculiar 

premeditation; and in former times, was 

held of ſo horrid a nature, that the perſons 
found guilty of it, were boiled to death in 
water or in lead, though at preſent the 
crime and puniſhment ſtand undiſtin- 
guiſhed. But whilft I am thus deſcribing 
the odious and horrid nature of this ſpecies of 
murder, it is neceſſary to caution you againſt 
applying your deteftation of the crime uſer 
to the perſon accuſed of it. It is not your 
place to enquire into his immediate guilt, or 
innocence.— It is for yau merely to enquire, 
whether there is ſufficient ground of ſuſpicion 


I | 
to put him on his trial, and call on bin to 
prove his innocence.” 

It 1s readily admitted, that due is not 
wanting a precedent of a charge to a grand 
jury, for their finding a bill againſt a per- 
ſon for murder by (1) poiſon; and fur- 
ther, that the deceaſed was named to the 
jury; but I do not obſerve any inftruc- 
tions given them in the charge, whereby” 
they could infer again/# whom they were to 
find the bill, nothing is hinted at in it, 
but the enormity of the offence, not of the 
Offender ; whereas in the charge in queſ- 
tion, almoſt every particular circumſtance 
againſt-the then ſuppoſed offender, is moſt 
_ cruelly obſerved upon and enforced ; and 
had the judge been endeavouring to con- 
vict an innocent man of conſtructive treaſon, 
in the perſecuting reign of the tyrannical 
Stuart family, he could not have addreſſed 
the jury more unconſtitutionally or ille- 

gally. 

As this charge to the grand jury was 
given from the bench in open court, it 

(1) See Lord Chief Juſtice Cole's charge to the 
grand jury of London, on the proſecution of the par- 


ties concerned in poiſoning Sir Thomas Overbury, in 
St. Tri. i. 324. 


may 
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may not be too much to preſume, that the 
petit as well as the grand jury heard it, and 
might therefore be influenced and directed 
by it; indeed from the very minute par- 
ticulars obſerved upon by the judge in this 
charge, one is apt to conclude, that there 
Was a tranſþoſition or invertion of juries, 
I mean that the judge miſtook the 


grand for the petit jury! elſe why ſuch 


pains taken, when, as he remarks himſelf, 
that it was for them “ merely to mquire 
whether there was ſufficient ground of 


ſuſpicion to put the priſoner upon his trial, 


and call on him to prove his innocence?” 

„ That the deceaſed died of poiſon, ſeems to 
be admitted by the court (1), to have been 
the firſt matter for conſideration, and con- 
ſequently that it qught to have been eſta- 

bliſhed previous to any other, in this pro- 
ſecution; for till zhat fact was made out in 
ſatisfactory proof, none of the other cir- 
cumſtances, it ſeems, could be at all con- 
ſidered. 
In ſupport of this legal 8 I take 
leave to obſerve, that ſoon after the revo- 


(1) 80 ſtated by the ende on his acllotving' his 


as to the petit jury on the trial. Gurn. 52. 
3 138. | | 


lution, 


n | 
lution, Spencer (1) Cowper, a gentleman 
then of high rank at the bar, and who af- 
terwards became one of the juſtices of the 
court of Common Pleas, was tried for the 
murder of a young Quaker woman, by 
drowning her. This too was a trial on 
circumſtantial evidence, and made as great 
a noiſe in the world, and the public be- 
came as unfairly prejudiced againſt the 


priſoner, on account of the enormity of 


the charge, as they were againſt Donellan. 
Upon the evidence of the ableſt anato- 
wi , phyſicians, ſurgeons, and apotheca- 
ries, and upon a view of the body, it 
did not appear, whether the deceaſed 
drowned herſelf, or was drowned by ano- 
ther; from this diſagreement of the fa- 
culty, the ' priſoner (Mr. Cowper } in his 
defence made this obſervation, viz. - 
(1) He was nephew to Lord Chancellor Cowper, of 
moſt reſpectable memory.— Judge B. is nephew to a 
NOTORIOUS chancellor [for our meaning of this 
EPITHET, the reader is referred to Aſbe's Engliſh 
Dictionary; to Bur. Rep. iv. 2417* ; but more par- 
ticularly to Mr. George Urquhart (a Solicitor of Gray's 
Inn) his Dedication of The Practiſing Solicitor 
in the High Court of Parliament,” to Earl Bathurſt. ] 
This nobleman's Judicial OOF + is en for the 


preſs. 
; 66 That 
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% That (1) there was no evidence - of 
any murder at all committed, and this he 
faid he repeated, becauſe that fact ought 
to be indiſputably made manifeſt and 
proved, before any man could be ſo much 
as ſuſpected for it;” and Mr. oc was 
_ acquitted. 

As a moſt fin ular © occurence beppenec 
ſome years afterwards to Mr. Cowper, in 
conſequence of this acquittal, and as the 
anecdote, as I have ſome reaſon to believe; 


2 is not generally known, from both the 


court (2) wherein it happened, and the fa- 
mily of the Cowper's, wiſhing to ſuppreſs 
the knowledge of ſuch a tranſaction, as 
much as poſſible from the world, I take 
leave to relate it : . 


In the year 1716, 2 Geo. I. Erden ( 3) 
Fo rancia, a jew, was arraigned at the King's 
Bench bar, for high treaſon; and it fell 
to the lot of Mr. Cowper, who was then 


«x 13 See the trial of Spencer Ge Eſq. for the 
murder of Mrs. Sarah Stout, a Quaker, in St. Tri. 
v. .. 

(2) As this trial was s publiſhed by permiſſion. of 
the court, and as the ſtory did not relate to the in- 
nocence or guilt of the priſoner, the court very pro- 
perly refuſed their authority to that part of the trial. 
(3) His trial is in State Trials, vol. vi. 58. 


En } 


one of his Majeſty's learned council in the 


law, to enforce the priſoner's guilt to the 
jury; which he ſeems to have done rather 


unadviſedly, as well as unfeelingly, con- 


fidering that there happened to be no po- 
 fitive evidence produced againſt this child 
of circumcition. The priſoner in his de- 


fence obſerved to the court and jury,“ that 
he little expected Mr. Couper would have 
been ſo ſevere againſt him, in a caſe of life 
and death, and that too on mere circum- 


ſtantial evidence; eſpecially as Mr. Cow- 
per well knew from his own experience, 


that if ſuch ſort of evidence had been for- 


merly deemed ſufficient to convict, in a caſe 


of blood, that ſuch conviction might have 
prevented Mr. Cowper inſulting a man 


no in the ſituation he himſelf then was, 


and meaſuring out to him ſuch juſtice, as 
he would. have thought very cruel in his 


on caſe.” This poignant, this ſpirited, 
this juſt rebuke, ſo affected our advocate, 


(who could ee for himſelf, though not for 
others) that it was with the utmoſt diffi- 


culty he was prevented from fainting, 
till he could retire, which he did with 
all poſſible precipitation; leaving the 
court in aſtoniſhment, the jury con- 


founded, 


1 1 
founded, and the priſoner (1) acquitted; 
But to return from the W od 
our Judge's charge. * 
By this paſſage therein, „ If _ 
ee faculty to diſagree, you will 
find it neceſſary to inquire if any and 
what means were uſed to ſecrete any cir- 
cumſtance that might lead to more certain 
evidence, alludes, I preſume, totally to the 
priſoner's contrivance, that ſo long preven- 
ted the body from being diſſectetc. 
As this part of the priſoner's 0 is fully 
diſcuſſed in the remarks on the Judge 8 
charge to the petit jury, the reader is re- 
ferred to thoſe paſſages in theſe (2) ſheets; 
only juſt obſerving here, that the facul- 
ty not opening the head, or ſearching 
throughout the bowels of the deceaſed, 
were not, either of them, occaſioned by the 
priſoner” s retarding the diſſection. Again, 


«(1 ) Though this account'is taken wholly from tra- 
Atlan, and is not mentioned in the trial, however 
the writer hereof is pretty well aſſured of the authen- 
ticity of it; becauſe he was informed of it by 2 
perſon of veracity, who had read it in a folis 
pamphlet, publiſhed ſoon after Francia's trial, in- 
tituled, The Caſe of Francis Francia, lately tried 
and acquitted for High Treaſon,” "oy 

_ (2), el. fol. 1. 38, 54. ye 


* * 
& ne 
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„ If one is preſent, when poiſon is 


11 


given by another, he i is not acceſſary, but 
Principal. Does not this argument, if” 
law, ſeem to prove, too much? becauſe 
it will, I preſume, be admitted, that the 
deceaſed was preſent, when his Fe ad- 
miniſtered the fatal draught to him; and, 
according to the above doctrine, Was a 
| 97 A (gain, 
If an innocent, medicine is changed for a 
5 ZOXIOUS medicine, by ſubſtitution, - he who 
changes it, is guilty of murder, if dhe 
perſon dies. . Innocent and 6 noxious” 
are ſtrange epithets for niedicine ; for if a 
medicine be innocent, it can have no effett ; 
and if noxious, moſt likely an improper 
Heck. There may be an alteration with- 
out, but there can be no change but by 
ſubſtitution, 5 
N otwithſtanding the miſleading wes; 
preſcribing, giving, and admm! Aring ; 1 the 
priſoner, and the mother of the deceaſed, | 
ſeem pretty pointedly hinted at, or indeed I 
rather fully deſcribed, as now appears by 
_ the trial; and the deſcription the rather 
attracts notice, as it was given by a judge, 
at a time the law pre eſumes him to be abſolutely 
yer ons 
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ignorant of every minute cireunſance, of the 


fait (1) in queſtion - 


To this purpoſe read the following pif- 


ſage in the charge alluded to, and then 
tell me, if I injure the purport, by alter- 
ing the tenor of it thus: | 


„A man may be an hundred miles of. 


. and give poiſon to another to adminifter to 


a third perſon (2). Here the perſon who. 


adminiſters the poi iſon [mmuendo (3) the mo- 
ther of the deceaſed] if ignorant of the in- 
tention, 7s not guilty ; but the perſon who 


gave it for that purpoſe, [ mnuendo the (3) f 
abſent pri zſoner though (2) at fo great 42 


Alſtance, is guilty of murder: and yet the 


judge, towards the concluſion of his 
charge, in order to prevent the audience 


thinking, that he intended the Grand 


Jury of the County of Warwick, ſhould 


apply any part of his charge, to either of 


the parties above alluded to by the judge, 


and expreſsly named by me, (though, by⸗ 


the- by, the caution itſelf ſhews the Judge's 


(1) Eden's ce « Principles of Nennt Law,” 157. 

(2) Is neither the ſenſe, nor the orthography. of 
theſe paſſages deficient f 

SEN Theſe are inſertibns of the Editor. 


. . 


—— 
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app benen). his lordſhip, i in the conelu- 
fion, I fay, of that part of his Charge, 
which refers the j jury to the caſe of the 
priſoner, obſerves to them, & That whilſt 
he is deſcribing the odious arid horrid na- 
ture of the ſpecies of murder in queſtion, 
its 7s neceſſary. 70 caution them againſt apph-. 
ing their deteſtation of-the crime igel, to the 


perſon accuſed of it: though tlie ſeriouſ- 
neſs of the ſubject hardly permits me, . 


d 5 


cannot forbear exclaimin E with n my Ve 
ap on the abſurdity, 


Riſum tencatis amici 7 


That part of the charge which melt 
materially affected the priſoner, was fo in- 
jurious, that ſearcely innocence herſelf 
could, have avoided its fatal effects; the 
priſoner therefore muſt have been ry de- 
voted victim to judicial (1) diſcretion,” and 1 
the abilities and integrity of the grand 
jury of the county of Warwick, held in 

N 1) % The: Aſcretion of @ judges, is the latu of tyrants 3 3 
it is always tinknown, it is different in different men; it 
is caſual, and depends upon conſlitution, temper and 
paſſ an ; in the beft, it is oftentimes caprice; in the 
worſt, it is every vice, folly, and paſſion, to which human 
nature is liable.“ So ſaid; by lord chief juſtice Pratt, 
[the preſent Lord Camden] upon arguing againſt the 
opinion of lord chief juſtice Mansfield. See Mils. 
* B. R. 342. 3 Rep. 70. 
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ſovereign. contempt by our judge: : elſe 
why. was every material circumſtance that 
appeared in prejudice of the priſoner, ſo 
anxiouſly urged to the jury, againſt him ? 
elſe, why was their duty ſo minutely pointed 
out to them, on this occaſion, with an un- 

_ uſual Mciouſneſi ? and whence did the 
judge receive his information 2 for it is 
obſervable, that hardly a cireumſtance 
which afterwards was given in evidence 
on the trial, and of all which, till then, 
the law preſumes the judge to be totally 
ignorant, was omitted by him in this ce- 
lebrated charge —1 ſay, whenee could the 
Tn idge acquire this information, but N 
ciouſſy, improperly, and for no fair pur- 
poſe 2==for- it 1s a rule- and maxim of the 
law ef England, that a judge can legally 
and conſtitutionally know nothing, as 
judge, as I obſerved (1) before, but judi- 

tially.” Can this charge then, in this re- 
5 ſpect, be conſidered otherwiſe, than an un- 
pardonable abuſe of the abſent priſoner; 
otherwiſe than as a groſs inſult on the 
; grand jury of. the county of Warwick, 
in the manner, and for the. purpoſe above 
ſtated ? beſides,” ſuch an indirect proce- 
dure was not at all neceſſary, for their in- 


(1) See ante, fol. __ 
hs 3 


R 


formation, to find the bill true, or. ignora- 
nus; becauſe the ſame judge, in another 


part of the ſame. charge, is pleaſed 39-0b- 


. ſerve to them, * That it was not «their 
. place to inquire into the immediate (1) 
guilt or innocence of * =" ew Fo) vrt 


As 


 prineipolly 1 on common ada * 
which is generally the voice of malice and 
falſehood, originating chiefly and purpoſe- 
ly from partial motives, ſhallow ſuppoſi- 
tions, , deceitful probabilities, bold pre- 
ſumptions, and ſubtle inſinuations; and 

ſuch report hath therefore always been 

moſt univerſally cautioned, exclaimed 


against, and unanimouſſy exploded by all 
good men, and conſcientious zan on 
de bench. 


This charge therefore MY in the opi- 


. nion of the unprejudiced, (and the rather, 


(1) As every priſoner is preſumed by law inno- 
cent, till found guilty by a Jury 3 ; and as the more 
enormous the nature of the crime is, which he is 
_ charged with, ſo much more clear is the evidence 


expected to be. that convicts him thereof, by law; 


it feems,/ that it would, in point of delicateneſs at 


. leaft, and more eſpecially too, in an impartial judge, 
have been rather more decent to have tranſpoſed 
the words guilt and innocence, in the text. 

, (2) See ante, fol. 20. n. 
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as the crime brought againſt the pub. 
ner, was more than uſually abhorrent and 

deteſtable,) be conſidered to the laſt de- 
5 Sree unjuſt; for indeed it cannot be ſup- 
ported either "by Teaſon, precedent, or 
=—_ law; ito Wilitätes . ur ail Footer. 
| "of Yon * and'humanity,” - 
— 4 am of opinion, that this zucge by 
- this” charge, enpogſoned the ag. oft the 
| "Price; as well as of the Grand Fury of the 

county of | Warwick, againſt! the on- 
IEP priſoner, as much as the priſoner 
could hen fairly he Topped, to bive pojjoned 

the þ C ay YT the rache 007 1 


I. ec: 


41 Paſſages. extrattel. from the fame, Judge s 
charge to the Petit. F ary, unt 1 . 1 
remarks thereon. 


Before (yt ſtate the dss, I 
will take notice of 2 circumſtance men- 
tioned by the priſoner in his defence; 
which is, that a great many fulſe and 
cxuel reports have been circulated i in the 
public prints through the country, ever 
ſince his-confinement; tending to preju- 
dice the minds of the people againſt him. 

If ſuch have been printed, it has been ex- 


954 


00 Gurn. n 52.2 Blanch, I 36, 137. 
hs 28,9 tremely 


— 


[9] — 


tremely ĩ improper, : and highly criminal, for 

there 75 (1 ) nothing g ends 1 more to corrupt the 
courſe of guftice, than attemping to prejudice | 
men's minds before the cauſe comes to be 
tried. Whether the fact be true or falſe, i is 
what 1. cannot fay, for 1 really do not of 
my own (2 knowledge ; but if it be true, 
Jam confident you will take care to ſtrip 
your minds of every (3) thing, you may 

have heard of this cauſe, before o got 


into that box; and you will conſider it 
24 cooly and ns upon the evidence 5 
given before you, and pronounce one way 


or the other, agreeably to what appears to 
(4) Jou to be the truth of the caſe; and 


that i in the verdict which may be finally 
given , whatever that may be, you will 
take nothing into your conſideration, that 


has nor been OT in the. courſe of the 
| trial.” N 


3 o Ty this been the language, or the purport, of 
his lordſhip's charge to the grand jury, the public 
would not have deen rer with theſe remarks 

— on n en 
_. 2 a} Nor from N 


Iz) Even of his charge to the . jury. 
(4) As jurymen, not merely as individuals, 


„„ mm 


4. 


Had this caution ptfceeded his Tord- 
chip 5 charge to the grand jury, and pre- 
vious to his being reminded of it by the 
 prifoner,” it would have appeared rather 
. more in character, as counſel for "the Pri- 
ener : but, as tlie right t honourable Sir 
Robert (1) Atkyns obſerved, on a fimilar 
occalion , „ know (2 2) it is faid the 
court is of council for the priſoner ; but 
for my part I ſhould never defire to de- 
| pend upon that only; 3. 1 know what i it 1s 
: by experience,” ©, 

FT The judge, i in another pared of this 
charge, obſerves, that © every (3) part : 
| of the priſoner” s conduct i 18 material to be 
conſidered, to ſhew, that there was poi 
ſon adminiſtered, or that there was not.“ 
I Will preſume to adopt this method to 
ſhew, That the judge confic dered hinſe If as : 
council for the pri zhener, or that he did nol; 
for this Tae ſeveral PII; of the | 


(4) Hs was a n of the Bath, one: ef . 
| Julie of the court of Common Pleas; and laſtly | 


appointed lord chief baron * the Se, at che 
Revolution. od e. 


(2) St. Tri. iii. . 
414 3 Gurn. 53 Blanch. 140. 


_ judge's 


1 41 3 
aber conduct, beſides thoſe 8 
mefitioned, and animadverted on, are ma- 
| terial; ; as for inſtance, His admonition to 


: Doctor (1) Abe, and to Mr. (2) Hunter, 


bow they were to give their reſpective evi- 


dences; His miſconceiving 3) Mr. Hunter, 
the priſoner's witneſs, not in his favour; His 
making no obſervation to the jury, what 
zmpreſſion that part of Doctor Rattray's evi- 
dence made on him, who was a witneſs 
for the crown, as to his veracity ; wherein 
he ſwears, (4) that had he known there 
had been any other reaſon for opening the 
body, than thei mere ſatisfaction of the 
family, he would have procured the body 
to have been opened at all events; and 
this too, after the priſoner had ſhewn him 
a letter from Sir William Wheeler, con- 
taining this paſſage, I hope that you (5) 


babe, underſtand, that it [th ape 


ing of the body] is not to ſatisfy my curi- 


olity, but the * that 1 with to Ll 


a] ( I.) Gr 35. Blanch. 94. 0 
(2) Gurn. 51. Blanch. 133. 
| 5 (3) Gurn. 51. Blanch. 133. | gb. 
{4) Gurn. 33. Blanch. 85. iche 
(5) Gurn. 255 20, 45: Blanc, . 6g 116. 
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a duty which Lowe to the 


— impreſions that Ihe evidence makes 2b 
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_ this done; and to prevent the. world from 
blaming any of ut, that had any thing Ya. do 
cin poor Sir THEODOSIUS..,: -. .* 

Again; In (1) ſo long a trial as this 
* bern, I do not think I chould dif- 
charge.my duty, if I reſted contented with 
doing nothing more than merely ſtating 
the evidence Which has been given in a 
cauſe of fo great length, eonſiſting of ſuch 
a variety:of circumſtances. 4 held. it-to be 
WUD, 1G and 
whichTowe tou, tb ſtate to you, what are 


My mind, and to: gi, you ty obſervations 
pon it; but at the ſaine time . previouſly 
to inform you, that you are not to adopt 
my opinion, becauſe it is mine; you are 
to conſider the evidence yourſelves, you 
Aire to form your own opinions, and if you 
Uiffer from me in one, in any, or in all of 
ie reaſons 1 give, it is your judgment, 
and rot mine, that muſt decide this 
cauſe.” 
Whatever his Lordi may ld his 
duty to be, which he owes, to the pub- | 
lic, which he owes to the Jury, the 


# Gard. 3 52. Rläneh. 187. TW: © 


ur 


tenz 


u dbes not allow a judge, be the cauſe 
of ever ſo great length, or conſiſting 
of ever ſuch a variety of eiroumſtances, to 
ade any thing more, 5. Wjſeharge of bis 
Hury, chan merely to to ſtate the evidence; 
: and by no means will the law truft the 
Judge 70 ſtate the imp Non, that the evi- 

dence makes upon bit mind, or permit 
Him to give the jury Bur 56% vations upon 
the evidence; no, notwithſtanding the 
judge ſpecioufly inform rh Jary, chat they 
hre. not to adopt bis opinion ; nô, fist wich- 
ſtanding the Judge h informs the jury, 
. that they are te conſider the evidence 
fbemſelves ; no, notwithſtanding the judge 
ſo informs the jury, that they are to form 
 ''theirows opinions; no, notwithſtanding the 
judge / informs the jury, that if they differ 
from him, in one, in any, or in all the rea- 
ſons he gives, that it is their judgment, and 
not his, that muſt decide the cauſe: not- 
ef withſtanding the judge gives the jury all 
theſe ſpecrous informations, yet the conſti- 
tutibn of England holds that judge a 4 con- 
temner of law, who ſo diretts a jury. ” 
I conſider: the trial of 1 in 
he Houſe of Lords, as a trial by fury ; 
for both trials are by the priſoner's peers. 
On 


* 


| tai! 

Pi the trial of Lord "I Ss mur 
" th before that judicature; upon the pri- 
ſoner aſking one of the witneſſes for the 
crown an improper queſtion, Earl-Mans- 
oo, Lord Chief Juſtice of England, deli- 
vered himſelf thus upon the occaſion: 
They will not aſk the (1) witneſs as to 
his underſtanding, hut to the: fats only ; 
your Lardſbips will 'draio the canclufion,”— 
Which implies, in my moſt humble opi- 
nion, that the jury are to draw their con- 
cluſion from the facts, and not from the 
underſtanding or impreſſions they make on, 
or on the ob erwations made by, any Boy, 

in the opinion of the arent Judicatuce in 
= all the known world, 
Again; For (2): the Widmen you 
"hw. had one gentleman called, who is 
üzkewiſe of the faculty, and a very ahle 
man; I can hardly ſay what bis 'opinian is, 
- be does not ſeem to have formed any opi- 
nion at all * the matter. He at . aid, 


4 (a) * hs Trial of Lord Enes, os a ber 
of William Chaworth, Flavine, in St. Tri. x. 
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he could not form an opinion, whe-- 
| ther the death was, or was not, occaſioned ' 
by the poiſon, becauſe he could conceive 
that it might be aſcribed to other cauſes (1). 


Il wiſhed very much to have got a direct 


anſwer from Mr. Hunter, if I could, what, 
upon the (2) whole, was now the reſult of 
his attention and application to the (3) 
; ſabjeck, and what was his preſent opinion: 
but he ſays he can ſay nothing deciſive. So 
that upon' this point, if you are to deter- 
mine upon the evidence of the gentlemen, 

who are en in the n os 477 ; 


nion? 
(2) Ta the 1 of this witnel' 8 evidence, Toug ; 
ever, the judge informs him, that he is to give his 
opinion upon the ſimple evidence, not taking in all 
the other evidence; that he is only to ſpeak upon the 
ſymptoms. Blanch. 133. Gurn. 51. The judge 
al ſo informs Doctor 4e, that he is not to give his 
opinion from the evidence in general, but upon the 7 
ſymptoms thoſe witneſſes [that is, the medical gen- 
tlemen examined for the n have deſcribed, 
Gurn. 26, Blanch. 94. e 
(3) As. cc ſuljec“ is 2 peculiar 1 term 
in anatomy, and not conſidered in that ſcience in 
its moſt general acceptation, it ſeems to have been 
N rather ated adopted in the text, See Gurn. 53. 


have 


oy Was not this forming a very 22 oi 1 


Re 46, h- | 
have the very poſitive opinion. \ of cone, or 
five. gentlemen of the faculty, that the de-. 
ceaſed did die of poiſon. On the other | 
de, you have what I really cannot . 

call more than the daybt of another.” No | 
| This is the; caſe. of the prifn, a5 


obſervations of the judge, and log to. 

the impreſſions it made upon him: but the. 
evidence for the projoner, as to this part of 3 
his caſe, according to the teſtimony deli- 
vered by Mr. Hunter hinyelf; ſtands thus. 


o That (1 (1 Y the whole appearances, given 
by Doctor Rattray, and confirmed by other 


gentlemen of the faculty, on the diſſee- 
tion of the body of the late Sir Theodoſius 
. Boughton,” explain nothing but 

putrefatic n in dead. ſubjects ; that the 
ſymptoms that appeared after the medi- 
cine was given, were certainly not ſuch as 

neceſſarily conclude. that the perſon had 
taken poiſon; that if an apoplexy had 
come on, the ſymptoms Would have been 


very much the ſame; that young fubjects | 
| will, , die 1 more N of epi- 


(GW Gurn, 49:6 Ke. Blagck. 128, e. GET 
is lepſies, 


— 


Tal 
| lepſies than aid ones; children, for in- 
ſtance, from testhing, which is a ſpecies 
of epilepſy; that he neyer knew, in his 
thirty=threeyears practice, within which | 
time he had diſſected ſome thouſands af 
human Subjetts, an inſtance of laurel () 
water being given to an human fubjetFz, 
that as far as his experience went, which 
was not a very confined one, becauſe he 
had poiſoned: ſome thouſands of animals, 
he believes that the operation of poi 
ſon upon an animal of the brute creation, 
and upon an human fubjett, would de 
nearly ſimilar; that no man is fit to make 
an expetiment, but thoſe who have made 
many, and paid conſiderable attention to 
all the circumſtances that relate to experi- 
ments (2); that if he had been called 
upon to diſſect a body ſuſpected to have 
died of poiſon, he ſhould certainly have 
thought it neceſſary to have purſued, his 
ſearch through the guts; that he fancies 
froth iſſuing from the mouth a: pur 
or two before death, is a general effect of 


1 dying 1 n what may be called health, 


-- (3). Gurn. 49. Blanch. 1 30, 
(2) Gurn, 50. BlanghyJ 307 


Lo 1 
* 1 #- + ' * 
* 4 


- . 4 * 

in an coplety: or =: "DO ** in all we | 
dien deaths; where the perſon. was; a mo- 
ment before that, in perfect health, as he 
hass ſeen an hundred times (1) ; * that be 

certainly ſhould not, by ſuch an appearance; 
im pute the denth-of the ſubject to poifon, but 
| Should. rather ſuſpett an apoplexy ; that he 


20 _ wiſhed, in this caſe, the head had been 


opened, to remove all doubts, becauſe, although 
the body was putrid, ſo that he could not tell 
whether i it was a reeent inſſammation, yet, that 
as an apeplexy ariſes from an extravaſation 
of blood in the brain, it would have laid in 
 &COAGULUM; he apprehended; aiTrouon k 
THE- BODY WAS PUTRID, he blood 
would have been much more vifble than the 
effefts any poiſon could have had upon the 2 
mach or inteſtines; that in his judgments 
upon the appearances the gentlemen have 


deſcribed, certainly no inference ean be 


drawn from thence, that Sir Theodoſius 
Boughton died of poiſon; it does not Can 
| W —— 

Such is the EVIDENCE of the 
ableſt anatomiſt in Europe, Hour upon 


(x) Gurn. 50. Blanch. 131, 1 32. 
n * 50. Blanch. 132. 
principles, 


Tal 


prineiples, upon obſervations, upon expe- 


riments made on thouſands of ſubjects, 


during thirty-three years practice; and yet 
the judge, as counſel for the priſoner, informs 
his jury of life and death, that it is a (1) 
doubtful evidence ; I take leave to fay, it 
is a more convincing (though not quite ſo 
pofittve an evidence) than that of the gen- 
tlemen of the faculty: however, the lar 
ſays, that in doubtful (2) * and eſpe- 


| cially | 


10 ) His wok are, 60 But as there was a doubt 


about that.“ Blanch, 140. 
(2) And that this was rather a doubtful caſe. as to 


this part of it, appears, in that, Doctor Rattray de- 
clared bis reaſon for declining to open the body of 


the deceaſed was, that he conceived the opening it 


could anſwer no uſeful purpoſe.” Gurn. 20. That 
nothing could be diſcovered at ſo late a period. . 
Blanch. 71. Mr. Vilmer declared, that e the body 
was ſo extremely putrid, that it could give him no 
ſort of information, to form an opinion upon, re- 
ſpecting the cauſe of the death.” Gurn. 33, 34. : 
Among the forty-four judges, whom the celebrated 
king Alfred cauſed to be hanged as murderers, in one 
year, for their mal- practices and abuſe of juſtice, in 
giving falſe judgments on the bench, | ſee Spelm. 
Vita Alfredi, lib. ii. 83.] was Freberne; pur ceo. 
que il jugea Harpin a la mort, ou les jurors furent en 


DOUTES de leur verdidt; car en DOUTES d:it Pun ens 
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42, 43, 442 50, of the hr 


n 


Y * 1 
cially in: thoſe of blood, the balance ought 


always to e in favour of the 
priſoner. e ayes N 


ceo, ſalver que damner.” — * Nui Harpinum capitiy 
damnavit, cum duodecim viri de ſententia ferendd 
AMBIGERENT; | in DUBIlISs enim liberare potius, 


i quam damnare oportet. Hikes" s Diſert. Epiſtol. 


42. 5 Becauſe he condemned Harpin to death, 


when the jurors \ were in DOuAT of their verdict ;— 


for where there is a pousr, there they ſhould acquit 


rather than condemn,” Horne 5 Mirrour of Juſtices 
chap. v. ſect. 1. p- 249. pl. 15. The doubt here 


mentioned, implied the diſagreement of the jury, 


y hereas they ought to be unanimous. I wiſh the rea- 
der to remember this circumſtance for the cxecution 
of judge Freberne, when he reads hereafter of the 
| diſagreement of the faculty, in the caſe of Donellan : 
for though I do not preſume to contend that the fa- 


culty ſhould be unanimous; yet 1 think the moſt 
REASONABLE OPINION | ſhould prevail, when they 


contradict one another. 


' T believe I obſerved before [ ante fol. 8] that: a public 
writer ſhould always communicate the whole truth ; 


: therefore i it becomes my duty to obſerve in this part of 


my argument, that a very learned character hath de- 


clared, that the Mirrour of Fuſtices? is a palpable 


forgery, and Andrew Horne an errant impoſtor : his 
reaſons for this ſevere reprehenſion, are ſubmitted to 


the judgment of the learned, by referring him to the 


work alluded to, viz. Doctor Hickes's Difſertatis 
Epiftolaris, dedicated to Sir Bartholomew Shower ; it 
is part of the ** Theſaurus Linguarum veterum ' Septen- 
trienalium,” and the paſſages of cenſure, are in fol, 


The 


1 
The witneſſes produced on behalf of 
the crown, and who were of a different 


opinion, were two Phy/icians, one ſurgeon, 


and one anatomiſt, all country practition- 


ers; one of the phyſicians, and the ana- 
tomical profeſſor, never ſaw the body; 


their opinion, therefore, as to the body, is 
founded ſolely on the information of 
Doctor Rattray; who ſaw the body, but 


did not diſſect it; the gentleman who did, 
though examined; does not mention a 91 
5 nin as to that operation. 


By the trial it appears, that Doctor 


Rattray, and that too upon his own evi- 
dence, was not intended (1) for the pro- 
feſſion of anatomy, and that he was not 
abſolutely uſed, therefore, to anatomical 
purſuits, like people who were educated 
in that way; that he never in his life at- 
- tended to fee the diſſection of an human 
| perſon that was poiſoned (2) before ; and 
that he was miſtaken (3) in his opinion, 
when he did. 


It alſo appears from the ſame trial, that 


(1) Nb 76. Guru. 30. 5 

(2) Gurn, 30.. Blanch. 76. 

(3) Gurni, 231. Blanch. 80. my 
2 Mr. 


[ um] 

Mr. Hunter was not a phyſician, but a ſur- 
geon and an anatomiſt ; that he was in- 
tended for the profeſſion of anatomy ; and 
that he was ſo converſant in anatomical 
purſuits, that he is become the ableſt (1) 
anatomiſt in Europe; and therefore his 
opinion, as to this part of the caſe, ſeems 
decißve, which is diametrically oppoſite 
and contrary to all the other diſciples of 
Galen; and he not only denies their con- 
cluſion, but alſo the premiſes, whereon it is 
founded. And what was that conclufion ? - 
hf, ikst the appearances on the body of 
the late Sir Theodofius Boughton, did not, as 
deſcribed to him by the other gentlemen 
of the faculty, give the leaſt (2) ſuſpicion 
that the deceaſed, the late Sir T. E. A. 
„ died of poiſon. FIX 

The impartial reader will alſo be leaſed 
to conſider, that the credit of theſe wit- 
neſſes is to be eſtimated, not in the ſcales = 
of character as men, but i in thoſe of knows- 
ledge and experience only, as anatomifts 
and furgeons ; and as to that, ſure I may 


I Guns, 49. Blanch. 129 


(2) Gurg. 50. 


| | lay, 


{ 8] «© 
lay, without offending, thoſe of the fa- 


_ culty, who ſpoke in fayour of the crown, 


that I would take the word of Hunter, 
before that of all the reſt of them, put to- 
gether ; his profeſional word I mean. But 


to meet this part of the argument on a 
broader ground, and, perhaps, therefore, 
-more agreeable to the generality of readers; 


I contend further, that. relying on Hun- 


ter's opinion ſolely, is not caſting any im- 


 putation on Doctor Rattray or Mr. Wil- 
mer, as to their teractty, but only as to 


their abilities ; it is on the contrary, con- 

firming their teſtimony, for on that, and 
that only, Hunter forms his opinion; and 
as differing in opinion, is not conſidered as 


any imputation among the judges, there- 


fore, neither can it be ſo conſidered among 


the faculty: and then the preferring Hun- 


ter's opinion to both Doctor Aſhe's, and 
the Oxonian anatomical profeſſor, from the 
many experiments made by the former, in 


that ſcience, and conſequently, (though 
not by a profeſſor nominally fo called) yet by 


a man of much more obſervation; ſuch 


preference, therefore, I ſay, cannot fairly 


be conſidered as any diſgrace to either of 


thoſe laſt- mentioned gentlemen. 


— 


This 


1 
0 
1 


- — — .  — — 


Ia 
This part of * evidence puts the 0 
ſoner's contrivance, that prevented the 


body from being diſſected ſo ſoon, as other- 
wiſe it might have been, entirely out of 


the caſe; for let us for a moment only 
ſuppoſe, that the body had been opened 
immediately after the deceaſe, by Dr. Rat- 


| tray and Mr. Wilmer, would they have 


opened the bead? Would they have purſued 


their ſearches throughout the bowels, more 
at that time, than they did when the body 
Was in ſuch a ſtate of putrefaction, that no 
' appearances thereon could lead to a certain 
diſcovery, by what means the deceaſed 
was deprived of his life? Will it be too 

much for a judge, a lawyer, or a juryman, 
therefore, on this part of the caſe, though 


in favour of ſo infamous a wretch, to ſay, 


that for ought appears to the contrary, the 
reaſon why ſatisfaction could not be pro- 
_ cured, upon a diſſection of the body, was, 


becauſe it was unfortunately opened by 


thoſe, who had not ſo much ſkill as they 


ought to have had, in order to give the 


judge, and] jury, « the beſt evidence the nature 


of the thing is capable ? which is an in- 
variable rule of evidence, univerſally adopt- 
"a 1 ed 
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U 55 J 5 
ed by all courts of juſtice; and in every 
civil, and more eſpecially in a criminal 
cauſe; and it is far more rigidly adhered 
to, in a caſe of life and death. Now 
what was the beſt evidence, that this part 
of the caſe required? why Hunter ſays, 
the opening of the head, and in this he ſtands 
uncontradicted by all the king's evidence, 
who were of the faculty; if ſo, how came 
this evidence not to be given? from the 
ignorance of thoſe, who opened the body; 
and is this ignorance to work an injury ta 
the party accuſed? certainly not; no more, 


dtkuhan in caſe the contrivance of the priſo, 


ner had prevented the head, as it did the 
body, from being opened ſo long, could 
have availed him, from another maxim of 
the law, viz. © That no man ſhall take 
advantage of his own wrong.” 

In ſhort, in all the eyidence given on 

behalf of the king, as to this part of the 


priſoner's caſe, I do not obſerve any fa& 


proved, to induce a judge or jury to believe 
the general, viz, © That Sir Theodoſius was 
poiſoned, the: ſame wholly ariſing from 5 
ſuppolitions and inferences, and thoſe too 
contradifted 


© * 
tradicted by other (1) evidence; and even 
by the evidence (2) for the proſecution ; 


ſo that, whether Sir Theodo aus was mur- 
dered by any body, does not ſeem to have 


been ſatisfactorily made out; the account 
of it amounting, at moſt, only to a bare 


ſuſpicion of murder; and how far there- 


fore, in the caſe of life, men ſhall be af- 


fected with evidence of this nature, though | 
no defence be made, or any further anſwer 


given to it, than the opinion of the judge, 


which he ought to have given, as council 

for the priſoner, but whether in his favour 
or not, is ſubmitted to the ſerious conſi- 
deration of the learned and unprejudiced. 
in the profeſſion. 55 


he 1) See Hunters evidence, as given by bimſolf in in 
fol. 46, not on the obſervations of the judge, or from 


the impreſſions that that evidence made on his mind. 


(2) For Doctor Rattray and Mr. Wilmer, two 
gentlemen of the faculty, Skies, on behalf of the 


crown, both declared, that no medical judgment, as 


to the cauſe of the death of Sir Theodoſius, could be 


formed from the appearances on the body, the ſame 
being in ſo putrid a ſtate. See their reſpective exami- 
nations, either in Gurney or Blanchard. And ſee 


likewiſe our remarks on the veracity of Doctor Rat- 
tray's teſtimony, on the charge of the Judge, to the 


petit jury, in. fol. 4 42. 0 


0 57 4 95 
it may ba aſked, ſhall then ſo conſum- = 
mate a villain eſcape from 4 quirk, in the 
law ?—Though I thi nk the tircumſtance 
- alluded to, rather deferyes to. be conſidered 
as a matter of ſubſtantial Juſtice; ) yet, admit 
it a quirk: is it not better that even ninety- 
nine guilty perſons eſcape, than that t] the 
hundredth innocent perſon ſhould be con- 
demned ? for the protection of the innocent, 
and not the puniſhment e of the puilty,. is 
the end of all law... 5 
To conclude: Thus have I and | 
'to convince. the reader, independent of 
the crime and che man, that a crimi- 
nal, before his trial, and before his con- 
viction, did not 5 that affiſtance from _ 
bis council on the bench, as he had a right 
to expect, by the law and conſtitution 
- of this country. 
For as to the crime e and BE man; the 
; rematker perfectly agrees with () the 
judge, as to the firſt, that murder com- 
mitted by means of poiſon, has ever been 
| conſidered | as. the. moſt odious of all 
orimes, and that it is a ſpecies of killing, 


- : (a) See fol. zu 
„% r 


' againſt which chere a are 1⁰ wenne of pre⸗ 


a 38 ej pon le; Fit ths ne 
"and mY (1) yext to Ahle Wich "ihe Ne 

"lately a the "Nate, the obern Amen. 
and he? 'conRiitutibh. af dur country, le öf 
*the blackeſt d) e that man tan comhinit ; 
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ſerving or defending a man 8 
a Hate 


As to the ſecond, the man; 
the Honour « of agteeine with i lech 
That (2) * «as far as ere can be different 
degrees! in crimes 5 of the Tame naküf DAR 
Jans ſurpaſſes all that 885 gone fore _ 
that the manner and th place in which the 
dark deed Was add. And the "perſon 
on whom it was committed, much enhahte 


SBS T> 4 45 


dhe guilt of the priſoner ;\ "the" fate heing 


committed in A place, Whete teren. | 


"At the inſtant, muſt have flept; Where the 


parker; ; Where be fave the riling Tepre- 
' ſentative of an ancient family” Tehide" in 
affluence; ; but where his ambition led kim 


li) See Ges 58, Blknch, I 51. (2) See Id. ib. 
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pocriſy afforded him "the als of Wii 
1 mitting the offence.” But I do not think 
" "YEW impoſſible to find any, even amongſt 
the numerous auditory that ſtood around 
the jud ge, who could doubt about the guilt 
of the priſoner. . However the remarker 
takes leave to add, + that the i ious Cap= © 
tain Donellan fot 6 only died K tho 
moſt infamous falſity, but alſo, that it was ; 
told by him, with the harrid deſign of 
fixing his own guilt on the innocent, and 
not only of fixing it on the innocent, but 
on thoſe too whom his own conſcience, 
his own guilt, as well as their relationſhip | 
to the deceaſed, as their connęction with 
him, muſt wholly acquit in any mind but 
his own; and as to the perſuaſion, that 
| even 
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even a villain at the WS. will. not die 
with a lie in his mouth; ſuch daring i impo- 

tion may paſs; with the e but 
the obſervant part of mankind ,are un- 
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ppily too oo, well, acquainted by 
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of the ee of the human 8 50 not to 
able to point out almoſt. i innumer able 
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inſtances of profligates, as wicked at their 
. deaths, as in their lives, to be miſh 
blaſphemous,i impicty.; 


9 


* 
; ; E: _ 4 
4 , N * I D r 
'T44# +> : ' 4 1 e 1 
on =. 4 o * o 4 : , 4 
4.4 4 Aa % „ 1 * 45 7 


ee. N . 
1 9 4 ww a + 


=qeD 2001 


F . 
10 5 4 ; 


5 Q 
bas Inv | 
Ttud * 1 — * | £3.65 


d . | Rk 
41001 Deine 44 A* 


gilttoittls nec 

drive 091 20005 igll 

170d bi yas ative 

ad noi q dil: G3 2K bus 
1552 e « 


Ws, 
1 - * 
* 
* 
« 
of 
* 
* 
0 
. 
4 4 
4 
D 
- 
CI 
* 
* 
”* 
- 
4 
12 
. 5 0 — 932 . wy 4 
r n 


